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Fundamentals for Trusts 

Welcome to the Fundamentals of Trusts program.  We cover the following topics and 
sections in the program: 
 
Introduction 

 Why form a trust? 
 Purpose of a trust 

 Why transfer immovable property to trust? 

 Lifespan of a trust 

 
Structure 

 How to form a trust 

 Structure 

 Parties 
 Types of Trust 

 
Trustees responsibilities 

 Trustees responsibilities 

 Trust property control act 
 Importance of managing the trust 

 
Tax Implications of a Trust 

 Taxation  

 Section 25B 
 Section 7 

 Vesting 

 
Connected Party Loans 

 Loans by connected parties 

 Section 7C 

 
Other 

 Tax returns  
 Closing of Trusts 

 Costs associated to Trusts 
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Introduction 

Why form a Trust? 

A Trust is a great vehicle if you want to protect and care for yourself and your family 

whilst alive; and if you want to leave what you have – and what is needed – to who 

you want, the way you want. I addition it can save legal fees, administrative and court 

costs, and taxes to the maximum extent legally possible. 

 

When structured and managed correctly in accordance with law, accounting principles 

and SARS requirements, a trust will enable you to: 

 Take care of yourself and your spouse 

 Take care of your family 

 Protect and enhance your wealth and 

 Last but not least, save taxes. 

One important aspect very seldom emphasised when looking at forming trusts is the 

incapacity of individuals. Should and individual become temporarily or permanently 

incapacitated, the court may appoint a curator to look after the interests of the 

individual.  

 

Like executors to estates, curators are remunerated for their service, but what if the 

curator doesn’t act in the best interest on the individual?   

Should the individual however have a trust and assets are held in trust no curator is 

necessary to look after financial affairs of the individual. 

 

The other more familiar reasons for the formation of trusts remains provision for 

minors, estate planning, asset protection and tax planning. 
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o Succession planning and Provision for minors is often done through 

testamentary or inter vivos trusts 

o Estate planning & asset protection may be better achieved through inter vivos 

trust 

o Trusts in itself have limited tax advantages as trusts are taxed at the maximum 

rate for income tax and capital gain tax.  There may however be tax benefits for 

the founder and beneficiary of the trust, provided the trust is managed correctly. 

o Tax planning may thus be achieved through vested and discretionary benefit 

and through applying the conduit principle. Sections 25B and 7 will come into 

play here. These sections are discussed more in the Tax section of this 

program. 

Some of the benefits of an Inter Vivos (living) trust can be summarised as 

follows: 

 Estate planning 

 Tax planning 

 Preservation of assets after death 

 Protection of assets from creditors 

 Protection against spendthrift children 

 Protection of a vulnerable spouse after your death 

 Protection of minor and / or vulnerable children 

 Income tax splitting through the conduit principle 

 Assuring rapid access to income and capital after your death 

 Multi-ownership of assets 

 Impartiality and Confidentiality 

 Cost savings as assets in Trust are not subject to the fees and costs of winding 

up an estate 

 Provides continuity in your affairs 

 You can measure trustees during your lifetime  
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The Purpose of a Trust  

 The purpose of a trust is to hold assets and to provide for beneficiaries. 

 You may make over ownership of assets to trust during your life time or by 

means of a last Will and testament at death 

 The trust deed should specify trustees, follow up trustees and beneficiaries.  In 

the case of a vested trust the deed should specify how assets and benefits are 

dealt with. 

 In the case of a discretionary trust the allocation of assets and benefits are at 

the discretion of the trustee 

 

Why transfer immovable properties into trust? – advantages and disadvantages 

 

When immovable properties are registered in a trust the property itself does not form 

part of the individual’s estate. This means that creditors may not have access to the 

said property and the property would also not form part of the deceased estate. 

 

One must however assess the means by which the trust acquires the property. If the 

individual sold the property to the trust, a loan account in favour of the seller will result 

if the trust doesn’t have the means to pay for the property. Although the physical 

immovable property is excluded from the estate, the loan account does form part of 

the estate, which will need to be accounted for in the deceased estate and is also open 

for creditor attack. 

 

The implications of section 7C must also be taken into account. 
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Advantages: if the trust purchased the property outright, i.e. by means of a bond or 

by means of funds available in the trust, the property will be excluded from personal 

estate.  

Disadvantages: Trusts are taxed at 45% so if the property is let all profits from rental 

income retained in the trust will be taxed at 45%. Attribution rules also apply which 

could see the profits taxed back in the hands of the donor if section 7 applies. It may 

be more viable to have properties registered in a trust owned company. The tax rate 

would reduce to 28% but dividends tax of 20% would become applicable on profits 

distributed out of company. 

 

Lifespan of a Trust  

 Trusts are formed to serve a specific purpose and the purpose may in some 

instances dictate a time period.  For most Trusts, though there is no fixed 

duration. 

 An example of a fixed term may be when a founder forms a trust; i.e. during 

their life time (inter vivos Trust) or by means of a last Will and testament on 

death (Testamentary Trust). 

o The terms of the trust dictate that certain assets are held in trust until the 

beneficiary attains a certain age, i.e. 30yrs, at which time the trust will be 

dissolved. 

 

 Another example of a specific term may be when a trust is formed to own the 

shareholding in a company.  Should the shareholding be disposed of or the 

company be closed/deregistered this particular trust may no longer be 

necessary and can thus be closed/deregistered. 
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 For the most part, trusts run for an indefinite period of time.  Safe to say though 

that the trust will remain active for as long as the intended purpose is served.  

It is worth noting that the intended purpose of the trust may change from time 

to time.  For example, a trust may be formed to own shareholding in company 

ABC when the shareholding is disposed if the trustees may opt to invest the 

proceeds of the sale into a holiday home or some investment properties. 
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Structure 

 How to form a Trust 

 Parties 
 Types of Trust 

 

The structure of trusts  
 
In terms of the Trust Property Control Act, the term “trust” means: the arrangement 

through which the ownership in property of one person is by virtue of a trust instrument 

made over or bequeathed to another person. 

 

Sources of a trust – How to form a Trust 
 
There are basically three ways that a trust is created: by agreement, by will or by court 
order. 
 

1. Agreement  

A trust can be created by a contract or agreement during the lifetime 

of the founder. This is commonly known as an inter vivos trust  

2. Will (Last Will and Testament)  

A trust can be created in terms of a will drawn up by the founder, the 

testator. This type of trust is commonly known as a testamentary trust 

or a trust mortis causa.  

3. Court order  

A court can create a trust by means of a court order for example in 

the case where there is a Road Accident Fund pay-out, under which 

the trustee(s) administers the trust assets for the benefit of 

a beneficiary that doesn’t have the capacity to do so. 
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Trust deed 
 
The trust deed serves as a user manual for your trust. It is critical to understand the 

deed and to ensure that the deed remains up to date and valid. 

The letter of authority of the trust serves as the identification document of the trust. 

The letter of authority reflects the IT number of the trust, names of the trustees, the 

name of the trust and the Mater’s office at which the trust is registered. 

The trust deed reflects the names of trustees, follow-up trustees, beneficiaries, an also 

sets out trust management requirements and trustee liabilities. 

In order to manage the trust, it is critical that you adhere to the deed. 

 
 
Parties to a trust  
 
There are 3 parties to a trust:  

1. The Founder,  

2. The trustees and  

3. the beneficiaries. 

 

It is important to note that the deed makes provision for the various different roles. 

When any party acts it will be in the role or capacity of any of the 3 different roles.  

 

The founder 

 The founder; who is sometimes also referred to as the settlor or donor; is the 

party who creates the trust.  

 The Founder should not be a dummy appointment or non-connected party. 

 A trust can have several founders 

 Any natural or legal person can be the founder of a trust. 
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 The founder may also be a trustee of a trust that is created by him. He cannot 

however be appointed as the sole trustee of the trust when the trust is 1st 

created 

 The founder of a trust can be a beneficiary of the trust, even the sole beneficiary 

of a trust created by him.  

 It is important that the founder relinquishes control over assets once ownership 

of property has been made over to the trust 

 The less control the founder has, the safer the trust will be from attack. 

 

The Trustee 

 The trustee holds and administers the property received for the benefit of the 

beneficiaries. 

 The trustee administers the property of the trust in accordance with the terms 

of the trust deed and is subject to the control of the Master of the High court 

subject to the provisions of the Trust Property Control Act (TPCA). 

 A trustee may be a beneficiary of a trust.  

 A trustee is exposed to a representative form of liability in respect of the tax 

liabilities of the trust.  

o As a representative taxpayer, the trustee is being given access to the 

funds of the trust, so as to pay over any amounts that are due to SARS.  

o Section 155 of the Tax Administration Act makes it imperative that as a 

representative taxpayer the trustee be very careful before distributing 

amounts out of the trust that ought to be used to pay any tax liability of 

the trust.  
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o The section states that every representative taxpayer will be personally 

liable for any tax payable by him in his representative capacity if he 

alienates or disposes of any income in respect of which tax is payable, 

or parts with any money if tax could legally have been paid out of that 

money. 

 It is important to note desired follow-up trustees in your trust deed. 

 Independent trustees are also a prerequisite and the Master of the High Court 

may no longer register trust deeds without the appointment of an independent 

trustee.  

 

Beneficiary  

 The beneficiary is the party who derives a benefit from the trust.  

 There is a distinction between a capital and an income benefit and the deed 

can be drafted so that beneficiaries can benefit from capital or income of both.  

 The definition of a ‘beneficiary’ in section 1 of the Act states that a beneficiary 

in relation to a trust means a person who has a vested or contingent interest in 

all or a portion of its receipts or accruals or its assets. The conditional right 

refers to a right subject to an event for example attaining a certain age or the 

discretion of trustees. 
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Types of Trusts 

1. Testamentary Trust (Mortis Causa Trust). 

2. Inter vivos Trust – during the lifetime of the founder. 

3. Special Trust (a) – created for persons suffering from mental illness or serious 

physical disability. 

4. Special Trust (b) – created in terms of last will and testament of the deceased 

person, beneficiaries are the deceased’s relatives (spouse, children), where the 

youngest beneficiary must be under age 18.  

a. NB Special Trust classification falls away in the year of assessment that 

the youngest beneficiary turns 18. 

 

Trusts are also categorised as Discretionary or Vested Trusts. 

 Discretionary Trusts  

o In discretionary trusts the ownership and management of assets lies with 

the Trustees and the beneficiaries have a hope of benefit, at the 

discretion of the trustees. 

 Vested Trusts 

o In vested trusts the ownership lies with the beneficiary and the 

management of the assets rests with the Trustee.     
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Trustees Responsibilities 

 Trustees responsibilities 

 Trust property control act 

 

Trustees responsibilities  

 

The most important aspect of a trustee’s duties is its fiduciary character. A trustee is 

legally and morally bound to manage the trust property in a responsible and productive 

manner, and is under an absolute obligation to act solely for the benefit of the trust’s 

beneficiaries.  

The governance of a Trust is completely in the hands of its Trustees and all assets, 

liabilities, rights and duties of the Trust reside in the trustees.  As such, the 

appointment as a Trustee is a position that comes with a substantial amount of 

responsibility and, should therefore, not be taken lightly. 

When accepting an appointment as a Trustee, the person assumes the responsibility 

of ensuring the proper management and administration of the Trust for the benefit of 

the beneficiaries, which also includes compliance with all legal and statutory 

requirements. 

It is thus essential for Trustees to familiarise themselves with their legal duties in terms 

of the Trust Property Control Act and the specific Deed of Trust and the common law 

As per Honeré there are 3 main principles in the administration of Trusts: 

1. The trustee should understand the trust deed and give effect to the deed 

requirements and outlines. 

2. Trustees must perform their duties with care, diligence and skill. 

3. Trustees should exercise independent discretion. 
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Honoré (262) : 
 
§ “Three main principles of general import govern the administration of a trust: 
§ A – The trustee must give effect to the trust instrument properly interpreted, as far as it is 
lawful and effective under the law of the place the administration is to take place; 
§ B – The trustee must in the performance of duties and the exercise of powers act with “The 
care, diligence and skill that can reasonably be expected of a person who manages the 
affairs of another; 
§ C – Except as regards questions of law the trustee is bound to exercise an independent 
discretion.” 
 

           
The Trust Property Control Act 57 of 1988 stipulates the statutory provisions 
regarding the administration of trusts. 
 

 Section 9 – Care, diligence and skill required of trustee 
o A trustee shall in the performance of his duties and exercise of his 

powers act with the: 
 Care; 
 Diligence; and 
 Skill 

o Which can be reasonably expected of a person who manages the affairs 

of another. 

o The seriousness of the duty is emphasised by section 9(2), which 

specifies that any provision contained in the trust deed shall be void in 

so far as it would have the effect of exempting a trustee from or 

indemnifying him against liability for breach of trust where he fails to 

show the degree of care, diligence and skill as required in subsection 

(1). 

 
 Section 10 – Trust Account  

o This section refers to the bank account of the trusts - Whenever a person 

receives money in his capacity as trustee, he shall deposit such money 

in a separate trust account. 
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 Section 11 – Registration and identification of trust property 
o A trustee shall: 

o Indicate clearly in bookkeeping the property which he holds in his 

capacity as trustee; 

o Register trust property or to keep it registered in such a manner 

to make it clear from the registration that it is trust property; 

o Make any account or investment at a financial institution 

identifiable as a trust account or investment;  

o Clearly identify property, other than fixed property and accounts 

or investments, as trust property in the best possible manner. 

 

 Section 12 – Separate position of trust property 

o Trust property shall not form part of the personal estate of the trustee. 

 

 Section 15 – Report of Irregularities 
o It is the duty of the parties that account for the trust to report any material 

irregularities to the Master; should the irregularities not be attended to 

and rectified by the trustees. 

 

 Section 17 – Custody of documents 

o  all documents must be kept for up to five years after the termination of 

the trust. 
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Importance of managing the trust      

Importance of managing the trust goes hand in hand with the responsibilities of 

trustees. Without proper management of the trust the trustees can land themselves in 

hot water with SARS, the beneficiaries and creditors.  

 

o Trustees must remain impartial and avoid, as far as possible, a position where 

their private interests’ conflicts with their duties as trustees. 

o Trustees are duty bound to treat beneficiaries impartially  

o Trustees are to keep records of the trust affairs and furnish these records to 

beneficiaries on request. 

o Trustee must at all times be actively involved in the administration of the trust. 

There is no place in our law for a passive trustee; 

o Ensure that tax affairs of trust are up to date and handled correctly.  

o In terms of the Income Tax Act, the trustee is a representative taxpayer 

and can, in certain circumstances, incur liability. 

 
Summary of duties of trustees 
 
o Lodge trust deed with the Master; 

o Ensure that Letters of Authority is issued; 

o Obtain the trust instrument and study it; 

o Apart from common law duties, comply with all additional duties of the trustees as 

set out in the specific trust instrument; 

o Take control and possession of trust property; 

o Make an inventory of all trust assets, as well as a list of all liabilities; 

o Collect all debts due to the trust; 
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o Keep trust assets separate from private assets and register trust property, where 

registration is required, so as to make it clear from the registration that it is trust 

property; 

o Keep all necessary documentation in safe custody; 

o Ensure annual financial statements are drafted and annual tax returns submitted 

to SARS 

o In the case of a discretionary trust, ensure the relevant resolutions are drafted to 

verify transactions 

o Never delegate responsibilities 
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Tax implications of a trust 

 Taxation 

 Section 25B 
 Section 7 

 Vesting 

 

Taxation         

The income of a trust may be taxable in the hands of: 

 The trust itself; 

 The beneficiaries; 

 Partly the trust and partly the beneficiaries; 

 The donor (but only in the case of inter vivos trusts - where the donor is still 

alive). 

 

The decision as to who will be taxed will depend on a number of factors such as: 

 The terms of the trust deed; 

 Whether or not the beneficiaries have a vested right to income; 

 Whether or not the income is distributed; 

 Whether the beneficiaries are majors or minors; 

 Whether or not the beneficiaries are South African residents; 

 Whether or not the trust is South African resident;  

 

The identification of the person who is taxed on trust income is regulated by the 

provision of sections 7(3), 7(5), 7(6), 7(8) and 25B of the Income Tax Act.   
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Calculating tax liability 

 In order to calculate the taxable liability of the trust one needs to look at the 

General Deductions Formula,  

 Sections 11(a) and 23(g) needs to be read together – section 11 sets out what 

may be deducted, whereas section 23 stipulates what may not be deducted. 

 The general deduction formula may be broken up in the following elements: 

o The expenditure and losses  

o must be actually incurred  

o during the year of assessment  

o in the production of the income:  

 deductions must not constitute expenditure and losses of a capital 

nature, and  

 if expenses are claimed as a deduction against income derived from 

trade, it must, either in part or in full, constitute moneys that are laid 

out or expended for the purposes of trade.  

 Section 23 will disallow expenses despite the expenses fulfilling the conditions 

of the general deduction formula. 

 Section 23, specific relevance: 

o 23(a) – personal maintenance - no deductions permitted in respect of 

costs incurred in the maintenance of the taxpayer, his family or his 

establishment 

o 23(b) – domestic expenses – including rent, cost of repairs or expenses 

related to dwelling 

o 23(f) – expenses incurred in respect of any amounts received which do 

not constitute income, i.o.w gross income less exemptions = i.e local 

dividends as it is exempt income 

o 23(q) – expenses in production of income from foreign dividends 
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Provisional tax 

 It is important to note that trusts are registered as provisional tax payers and 

taxed on an annual basis with tax payable at provisional tax period intervals.  

Currently first provisional in August, second provisional in February and the final 

payment upon assessment. 

 Provisional tax penalties apply for understatement of provisional taxes and late 

payment. 

 Understatement Penalty is calculated at 20% of the difference between normal 

tax payable on your estimate and the lesser of the applicable % on your actual 

taxable income or tax on your basic amount.  

o Current understatement penalties applicable  

 Taxable income of R1mil or less – tax on 90% of your actual 

taxable income 

 Taxable income of R1mil or more – tax on 80% of your actual 

taxable income  

 Late submission penalty is also calculated at 20%. 

 Late submission and understatement: Fortunately, SARS won't demand the full 

amounts of both penalties applicable, but you will still be liable for an additional 

charge. In this case, the under-estimation penalty will be reduced by the late 

payment penalty already applied. 
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Trusts have a tax year end of February 

 Income Tax - 1 March 2017 the tax rate is 45%.  

 Capital Gains Tax - With effect from the 1 March 2016 the inclusion rate of 80% 

(previously 66.6%) is applied to a net capital gain of a trust, causing a taxable 

capital gain in the trust, subject to tax at 45%, to be taxed at an effective capital 

gains tax of 36%. It is important to note that the effective rate of 36% is only 

18% more than what the individual would have paid if the taxpayer was at the 

maximum tax rate. 

Rebates and exemptions: 

 Unlike individuals, Trusts are not entitled to primary, secondary or tertiary 

rebates. In addition, Trusts also do not qualify for the general exemption in 

respect to local interest. 

 

Tax comparison         

 
 

Individual Company Inter vivos / 
Testamentary 
Trust 

Special 
Trust (a) 
(disability) 

Special 
Trust (b) 
(minor) 

Tax Rate 18% - 45% 28% 45% 18% - 45% 18% - 45% 

Gain 
inclusion 
rate 

40% of 
gain 

80% of 
gain 

80% of gain 40% of gain 40% of gain 

Exemption - 
interest 

23 800 or 
34 500 

none none none none 

Exemption - 
capital gain 

40 000  none none 40 000 none 

Capital 
Gains 
Primary 
residence 
exclusion  

2 000 000 none none 2 000 000 none 
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Understanding section 25B and section 7 of the Income Tax Act 

 These 2 sections are referred to as the so-called anti-avoidance provisions. 

 Section 7 of the Income Tax Act overrules section 25B with the result that 

should section 7 be applicable, section 25B will not apply. Always test for 

section 7 first. In most instances section 7 will only apply if the donor is alive. 

 

Vested right to income (sections 7(1) and 25B (1) 

 In terms of section 25B (1) and section 7(1) a person is taxed on income if he 

has a vested right to the income, unless sections 7(2) through 7(8) applies. 

 Sometimes an asset is owned by a trust and the income generated by that asset 

is vested in a specific beneficiary. 

 A vested right refers to an unconditional right. 

 Example:  The Trust owns investment property and the income is vested in 

Adam – this means that all though the trust owns the property the income 

generated theoretically belongs to Adam.  Adam will be taxed on this income, 

regardless of whether he actually received the money and should the trust not 

pay the money over to Adam, the trust will owe the money to Adam. 

 Vested rights to income are addressed in Section 7(1) and Section 25(1) of the 

ITA and specifies that the beneficiary is taxed on the income, provided Section 

7(2) through 7(8) don’t apply. 

 It is therefore crucial you have a clear understanding of Section 7 and Section 

25(B) in order to understand who will pay the tax on the income or who is liable 

for Capital Gains Tax. 
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 So, in effect Section 25B regulates the tax consequences of income earned in 

the trust and beneficiaries and if Section 7 does not apply then the following 

subsections will apply 

o Section 25B (1) Income is taxed in hands of beneficiary with vested right 

o Section 25B (2) Trustee discretion 

o Section 25B (2A) Distributed capitalised income from non-resident trust 

o Section 25B (2B) Deductibility and limitations of expenses in hands of 

beneficiary  

o (3) – (6) Deductibility and limitations of expenses in the hands of the 

beneficiary  

o Section 25B (7) – When does Section 25B (3) to (6) not apply, so let’s 

get to the bottom of Section 25B 

 

To aid in the explanation of sections 25B and 7 I introduce the following family: 

 Joe – the founder and trustee of the trust 

 Adam – the minor son of Joe 

 Jane – The spouse of Joe 

 Peter – the brother of Joe 

 

Section 25B         

 Section 25B in the Act regulates the tax consequences of income earned in the 

trust 

 Section 25B is subject to section 7, and only if section 7 does not apply the 

following subsections will apply 
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Section 25B (1) General Principle 

 This subsection sets out that income earned in the trust will be taxed in the 

hands of the beneficiary with the vested right, in our example before this means 

Adam will pay the tax on income generated by the investment property in the 

trust.  

 If there is no vested right to the income, the trust will be taxed. 

 Should none of the anti-voidance provisions be triggered (in other words no 

Section 25B or Section 7), then income may be distributed to any beneficiary, 

and that beneficiary will pay the tax.  

 
Section 25B (2) Trustees Discretion 

 This subsection sets out that if trustees have full discretion on who will receive 

the income, for example income retained in trust or distributed to some or all 

beneficiaries, the one receiving the income will be taxed. 

 So, should the income remain in the trust, the trust will be liable for the tax.  

Should the income be distributed to the beneficiaries, they will pay the tax. 

 In our example, this means that if the income is distributed to Adam and Jane, 

they will be liable for the tax. 

 Often although income is distributed to beneficiaries, the income is not 

physically paid to the beneficiaries, but retained in the trust. 

 This action will result in a vested right to that specific amount.  For example, if 

the trust distributes R30k to Adam but the money is not physically paid to him, 

he is still liable for the tax but now also has a vested right to the R30k.  He 

doesn’t however have a vested right to any other income. 
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Section 25B (2A) Capitalised income in a Non-resident trust 

 To explain this subsection, we need to understand capitalised income. 

 Amounts are capitalised if earned in 1 tax year, but only paid out in another tax 

year.  For example, rental earned in 2018 tax year but only paid out in 2019 tax 

year would no longer be deemed rental income but rather capital. 

 If amounts earned are capitalised and only paid out in the following years it 

cannot be taxed again since the conduit pipe principle is not applicable to 

capitalised income and only applies in respect of income distributed by the trust 

in the same year that it was earned. 

 However, in terms of Section 25B (2A) capitalised amounts paid out by non-

resident trusts can again be subject to tax in certain cases. 

 Section B (2A) will thus tax capital amounts which was retained in non-resident 

trust in 1 year and distributed in consequent years. 

 The amount will be included in the taxable income of the resident beneficiary if: 

o Capitalised income would have constituted “income” of the trust if that 

trust had been a resident; and 

o The amount must also not have been subject to tax in SA before.  This 

is typically the case with non-resident discretionary trusts. 

 

Section 25B (3) to (7) 

 Regulates the deductibility and limitations of expenses in the hands of the 

beneficiary. 
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Section 25B (3) Deductions and Allowances 

 If income accrues to a beneficiary, all deductions and allowances made under 

the ITA in calculating the taxable income is deemed to be deductions for the 

beneficiary low when distributing for example rental income, the deductions and 

allowances against rental income also forms part of the distribution.  

 

Section 25B (4) – Section 25 B (3) Limitation 

 Any deduction referred to in Section 25 B (3) allocated to a beneficiary is limited 

to the income accruing to the beneficiary. 

 For example, if Adam receives only 10% of the income, only 10% of 

expenses/allowance accrues to him. 

 

Section 25B (5) – Excess of Expenditure over income in Section 25 B (4) 

 Excess of expenditure over income in Section 25B (4) is deducted by the trust 

(in that year) but is limited to the taxable income of the trust before deductions 

of such expenses. 

 Where the trust is not subject to tax in South Africa, the excess expenditure is 

carried forward and treated as a deduction or allowance which the beneficiary 

may claim in the next year from the amount (income) he or she gets from the 

trust. 

 

Section 25B (6) Excess not absorbed 

 If the trust cannot absorb the full deduction or allowance is allowed to the 

beneficiary (as set out in Section B (4) and Section B (5)), the excess may be 
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granted as a deduction or allowance to the beneficiary in the next year of 

assessment, subject to the same limitations as in Section 25 B (4). 

 

Section B (7) When Section 25 B (4) – (6) Don’t apply  

 Section 25 B (4) – (6) do not apply in respect of any amount deemed to have 

accrued to any beneficiary in terms of Section 25 B (1) (vested right), where the 

beneficiary is not subject to tax in South Africa. 

 It is important to note that a trust is prevented by Section 25 B (4) – (6) from 

distributing losses to beneficiaries. 

 Section 25 B (3) requires that deductions and allowances must be allocated 

between the trust and beneficiaries in the same proportion as the amount 

received by the trust has been allocated. 

 

Losses 

 A Trust is prevented by s 25B (4) – (6) from distributing losses to beneficiaries. 

What s 25B (3) requires is that deductions and allowances must be allocated 

between trust and beneficiaries in the same proportion as the amount received 

by the trust has been allocated. This is subject to the limitations in subsection 

(4) to (7). 
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Section 7          

 

 Results in income being taxed in the hands of the donor and not taxed in 

the trust or the hands of the beneficiaries.  

 In most instances section 7 will only apply if the donor is still alive. 

 Section 7, specifically subsections (2) to (8), are geared towards preventing 

possible tax evasion schemes where a taxpayer disposes of his income or 

property in a manner where he will still have a benefit without incurring a tax 

liability. 

 Section 7 is not concerned with who formed or created the trust, but rather with 

who transferred assets to the trust and the income generated by the asset. 

 Section 7 is thus an anti-avoidance section and attempts to ensure that anyone 

who gratuitously divests themselves from assets, are taxed on the income. 

 Unlike s7(2) that deals with transactions between spouses, none of the other 

provisions in s7 requires that the sole or main purpose of the transaction must 

be to avoid tax. 

 In order to understand in whose hands’ the income of the trust is taxable, a 

thorough understanding of section 7(1) to (8) is required. 

 When subsection (1) applies, subsections (4), (5) and (6) do not apply. 

 

Sections 7(2) to (8) refers to “donation, settlement and other disposition”, “by reason” 

or “in consequence of” 

 In other words, the trigger for Sections 7(2) to (8) is if the income received is by 

reason of or consequence of a donation, settlement and other disposition. 
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 The term “Other disposition” applied to any gratuitous disposition. Gratuitous 

transactions are donations, interest free loans or low interest loans. Interest free 

loans or low interest loans often arise when assets are sold to trust, generally 

by the founder of the trust. Assets are sold rather than donated in order to avoid 

donations tax. The loan account would also cap the value of the estate in event 

of death as the capital appreciation of the asset would now be in the trust. 

 

Detailed discussion on section 7 (2) to (8)   

o 7(2) Spouse – would apply if the donor and beneficiary are spouses and the 

donation, settlement or disposition is done with clear intention and mainly for 

purposes of tax avoidance,  

o In this case the income will be taxed in the hands of the donor.  

o Example: Joe donates a block of flats to the Trust but vests the income 

in his spouse. Joe does this to reduce his taxable income as he is 

currently on the maximum tax rate, whereas his spouse is at a lower tax 

rate. In this instance the income will be deemed as Joe’s income. 

 

o 7(3) receipt or accrual by minor child – would apply if the donor is the parent 

and the beneficiary is the minor child 

o And deems the income that of parent of minor child  

o This section does not affect donations from grandparents. 

o Example: Joe loans R3m to the Trust at no interest. The trust purchases 

a property and the trust distributes the income to Adam, the minor son 

of Joe. As the loan bears no interest it is deemed a gratuitous disposition 

and as such the income is deemed that of Joe. 
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o 7(4) reciprocal donations – also referred to as cross-donation; would apply if 

income received or accrued to by any minor child is by reason of any donation, 

settlement or disposition by any other person. 

o This deems the income that of the parent of minor child 

o In some instances, s7(4) may still apply if the donor is deceased. 

o The sequence in which the donations occur are irrelevant and the values 

of cross donations need not be the same value 

o Example: Joe’s brother, Peter, donates R500k to the trust in exchange 

for a donation from Joe to his brother Peter; the interest of the investment 

is distributed to Adam, the minor son of Joe. The interest will be deemed 

income of Joe. 

 

o 7(5) Conditional donations – this section comes into effect when a beneficiary 

shall not receive income until the happening of a certain event  

o This provision only applies to retained receipts and accruals to which 

nobody has a vested right 

o The donor is taxed in the income 

o For section 7(5) to apply anyone can impose the condition, this means 

that the provision of 7(5) will apply to all living donors regardless of 

whether the person that imposed the condition is still alive. 

o It is important to note that s7(1) dominated s 7(5) as 7(5) only applies if 

there is no vested right. 

o Example: Joe donates R1m to the trust. The trust purchases a property 

and earns R120k income per annum. The trust distributes the income to 
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Adam with the condition that he may only receive the money when he 

turns 30. This will deem the income that of Joe  

 

o 7(6) right to receive income may be revoked – applies where the donor 

retains the power to either revoke the donation or confer the benefit upon 

another. 

o person who retains the rights (the donor) is taxed 

o s7(6) dominates s7(1) as it doesn’t matter if the beneficiary has a vested 

right to the income  

o Example: Joe donates R1m to the trust. The trust purchases a property 

and earns R120k income per annum. Joe indicated that the income is to 

be distributed to Adam, but Joe retains the right to revoke the benefit if 

Adam marries before his 30th birthday. This will deem the income that of 

Joe until Adam turns 30 or Joe dies, whichever happens first. 

 

o 7(7) donor cedes the right to another to receive the income from property, 

but remains the owner  

o S7(7) relates only to income generated from property and doesn’t apply 

to income from services rendered. Income in this case would refer to 

rentals, dividends, interest, royalties or similar amounts, but retained the 

either ownership of the asset or stipulated that the particular receipt or 

accrual will again accrue to him (the donor) after an agreed period of 

time has passed 

o The remained owner is taxed 
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o S7(7) was introduced to curb schemes where tax payers cede income 

to another, resulting in reduced taxable income. 

o Example: Joe donates a block of flats to the trust with a provisio that the 

block of flats will revert back to Joe at a later stage. The income is 

distributed to Adam. The income is deemed that of Joe and he will be 

taxed. 

 

o 7(8) income accrues to a non-resident – this section would apply when 

income caused by the donation, settlement or disposition accrues to a non-

resident. 

o To invoke s7(8) requires a donation, settlement or gratuitous disposition, 

a status of “resident” by one person and status “non-resident” by another 

person. 

o The resident and non-resident need not be connected person. It could 

even apply to a SA resident making an interest free loan account to an 

offshore trust without being a beneficiary of that offshore trust. 

o If s 7(8) is triggered, the SA donor is taxed 

o Example: Joe donates R2m to an offshore trust of which the 
beneficiaries are 2 major children from Joe’s previous marriage, who 
reside overseas. The trust invests the money and earns interest which 
is for the benefit of the 2 children. Joe will be taxed on the foreign interest 
earned.  
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Section 7 Cheat Sheet 

 

 Essential Provisions Who will be taxed? 
Section 7 (1) a) Beneficiary has a vested right to income 

b) Section 7(1) dominates section 7(5) 
 

Beneficiary with vested right is 
taxed, regardless of whether 
they received the income.  
 

Section 7 (2) a) Donation by spouse 
b) Mainly for purposes of tax avoidance 
c) Receipt or accrual by non-donor spouse 

 

Income is deemed that of the 
donor spouse 

Section 7 (3) a) Donation by parent (includes provision 
below market value) 

b) Causation (by reason of) 
c) Receipt or accrual by minor child; or 
d) Accumulation on behalf of minor child 

 

Income is deemed that of the 
parent who made the donation 

Section 7 (4) 
 

a) Reciprocal donation  
b) Causation (by reason of) 
c) Receipt or accrual by any minor child; or 
d) Accumulation on behalf of any minor 

child 
 

Income deemed that of the 
parent of the minor child 

Section 7 (5) a) Donation by any person 
b) Condition that the beneficiaries shall not 

receive income until the happening of an 
event 

 

Income that would accrue to 
the beneficiary is deemed to be 
that of the donor 

Section 7 (6) a) Donation by any person 
b) The right to receive income may be 

revoked or conferred upon another 
 

Income is deemed that of the 
person who retains the powers 
and who conferred the right 

Section 7 (7) a) Donation by any person 
b) Donor cedes to another the right to 

receive income from property 
c) But remains the owner of the property or 

will regain ownership to property at a 
future time 

 

Income is deemed that of the 
owner, or the one to regain 
ownership at future date 

Section 7 (8) a) Donation by a South African resident 
b) In consequence of which any amount is 

received by or accrued to a non-resident 
c) That would have constituted income if 

that non-resident was a resident  
 

Include in the income of the 
South African resident the 
amount attributable to the 
donation, settlement or 
disposition 
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Who pays the tax – Cheat sheet  

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

 
 

D = Donor. B = Beneficiary.  T = Trust. 
 

 
Note : A discretionary trust is one in which the trustees have the power not to distribute the income or some portion of the income of the trust to the 
beneficiaries.  If the trust is not discretionary, the income of the trust vests in the beneficiaries (i.e. it is their income) whether it is paid to them or not.  In 
such a case the beneficiary is said to have a vested right to the income 
 

Yes 

Yes No 

No Yes No Yes 

No Yes No Yes No Yes No Yes 

B D B B D D T T 

No 

Yes No 

No Yes No Yes 

No Yes No Yes No Yes No Yes 

B D B B B D B B 

1. Discretionary 
trust? 
 

2. Distribute income 
to beneficiaries? 

 
3. Donor alive? 
 
4. Beneficiary minor 

of donor? 
 
5. Tax? 

 

Yes 

D 
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Vesting and distribution      

 

This section was referred to in the portion on s25B. 

 

When a trust is a discretionary trust and the trustees have discretionary power to 

decide over distribution of income, the events are deemed to have taken place on the 

date that the trustees make the decision to distribute the income. The income doesn’t 

have to be physically distributed (paid), but can be credited to a beneficiary by means 

of “distribution owing”, in some ways similar to a loan account in favour of the 

beneficiary.  

 

It is important to differentiate between vesting and distributing. 

Vesting 

o Vesting refers to the guaranteed unconditional right, for example, the right to 

income, that vests in a beneficiary but not yet payable for some reason.  

o Reasons for not yet paying the benefit to the beneficiary could be for 

example income vests in beneficiary, Adam, but only becomes payable 

to the Adam at the age of 30; or because the trustees have full 

discretionary powers and although the income vests in the beneficiary, 

the trustees apply their discretion to pay at a later stage. 

o For the personal tax return of the beneficiary: When benefit vests in a 

beneficiary, for example, interest received on an investment, the vested right 

(interest) is accounted for in the year of vesting, not year of receipt. In other 

words, if a taxpayer has a vested right to taxable income, he or she will pay tax 

on the taxable income, regardless of whether they received it or not. 

o For the deceased Estate:  

o A vested right to trust capital qualifies as property for the purposes of 

calculating the dutiable estate.  

o A contingent right to trust benefits which had not yet come to fruition 

upon the death of the beneficiary will not constitute property for the 

purposes of the Estate Duty Act.   

o Should the beneficiary die prior to the exercise of this discretion his spes 

under the trust will not constitute property in his dutiable estate. 
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Distribution 

Distribution refers to the vested right paid or made over to the beneficiary 

 

When drafting the financial statements and resolutions it is important that the correct 

terminology is used. 
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Connected party loans 

 Loans by connected parties 

 Section 7C 

 
Section 7C - Loan or credit advanced to a trust by a connected person 

   

What is 7C 

 In short, section 7C was written into the Income Tax Act to deal with interest 

free and low interest loans to trusts. The act was amended to include loans to 

Trust owned companies. -Tax implications for Interest free Loans to a Trust. 

... Section 7C applies to any loan, advance or credit to a trust, by a natural 

person or a company with a connected person relationship that does not charge 

interest, or charge interest at a lower rate than the official rate. 

 The tax result is a 20% donations tax payable on the interest that should have 

been charged on the loan account. This tax is payable on the last day of March 

following the applicable tax year, i.e. 2018 tax year 7C tax was payable by 31 

March 2018. 

 The interest rate to be applied for the calculation is: 

o For loans from SA source: the official rate of interest, now defined in 

section1 of the ITA, specifically linked to the repurchase rate (repo rate), 

which means repo rate +1%(100 basis points) 

 1 Apr 2016 – 31 Jul 2017: 8.00%  

 From 1 Aug 2017-31 March 2018: 7.75%  

 1 April 2018- Oct 2018: 7.5% 

 Nov 2018 : 7.75% 

o For loan in a foreign currency: Rate of interest that is equivalent to the 

SA Repo rate applicable to that currency plus 1% (100 basis points) 
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When does 7C apply?        

 When a natural person or a company extends a loan, advance or credit to a 

trust 

o Natural person – refers to any connected person to the trust. Please see 

the additional material supplied for the full definition. In short, person 

refers to: 

 Any Trustee or beneficiary of the trust 

 Their spouse. 

 Anyone related to the trustee / beneficiary up to the 3rd degree of 

consanguinity.  

 The spouse of anyone related up to the 3rd degree of 

consanguinity to that person’s spouse.  

o NEW -   Company – it is important to note that the act was amended and 

that with effect 19 July 2017 the new application in terms of “company” 

applies. 

 Company means that either a Trust or any connected party to that 

trust combined holds 20% or more of the company. 
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 i.e. individual extends a loan to company A (partial ownership of 

the company in trust X).   

A. Trust X owns 8% of company. If no other connected party 

owns any shares in company A the loan would not attract 

7C donations tax 

B.  Trust X owns 8% of company. Beneficiary of the Trust 

owns 20% of company A = combined the trust and related 

parties now own 28% of the company and as such the loan 

from the company to the trust will result in 7C tax 

 See additional information for Connected person definition – SARS Draft 

Interpretation Note 67 (Issue 3) 

 

When does 7C not apply?       

 Special trusts established solely for the benefit of persons with disabilities. – 

special Trust A. 

 Trusts that are registered with SARS as Public Benefit Organisations. 

 Vesting trusts where the rights of beneficiaries are clearly established. 

 To the extent that a loan is used by the trust for funding the acquisition of the 

primary residence of the lender. 

 International loans where non-arms’ length loans are subject to adjustment in 

terms of special tax rules in section 31 of the Income Tax Act. 

 Loans in terms of Sharia compliant financing arrangements. 

 Loans to trusts created solely for purposes of giving effect to an employee share 

incentive scheme.  
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7C on vested rights 

 S7C will not apply to amounts irrevocably vested in a beneficiary if the trust 

deed specifically makes provision for the following: 

o The amount vested only becomes payable at a certain age. 

o Trustees have sole discretion with regards to the timing and extent of 

distributions of the vested amount. 
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Calculation         

Repo +1 = effective rate 

 Rates from inception to March 2019: 

o 1 Apr 2016 – 31 Jul 2017 = 8% 

o 1 Aug 2017 – 31 Mar 2018 = 7.75% 

o 1 April 2018 – Oct 2018 = 7.5% 

o Nov 2018 = 7.75% 

Example: Loan amount R2m, 2010 tax year applicable 

1 March 2018 to 28 Feb 2019 – Tax calculation: 

Mar, Nov 2018 – Feb 2019 = 5 months @ 7.75% = 2 000 000 x 7.75% x 5/12 

                        = 64,583 

 Apr 2018 – Oct 2018 = 7 months @ 7.5% = 2 000 000 x 7.5% x 7/12         = 87,500 

 Total deemed interest             152,083 

 Less annual donation allowance (section 56(2)(b))      (100,000) 

Taxable portion             52,083 

Donation tax              20%   

S7C donation tax payable            10,417 
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Other 

 Tax returns  

 Closing of Trusts 
 Costs associated to trust 

 

Some tax return aspects      

 With the ITR12T now at 27 pages, it is crucial that the ITR12T is completed 

correctly.  

 The ITR12T is customised to the transactions of each trust. As you select “Y” 

new silos will open to complete the relevant information. 

 Before completing the ITR12T ensure that contact detail, address, banking and 

trustees’ details of the Trust are correct by verifying (and updating if required 

on the RAV01 form (Registration, Amendments and Verification Form)). 

Extraxt from page 1 of ITR12T   

 

 

It is also important to understand Trust participants - Extraxt from page 1 of ITR12T   
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“Specify the number of persons” refers to any party that was involved in the 

transactions listed, not referring to only connected parties. 

Should the same person be involved in more than 1 transaction as listed, the person 

is counted, not the number of transactions. 

The reporting requirements differ vastly for less than or more than 50 persons or 

beneficiaries.  

 

The following documents are required to complete the ITR12T: 

 Annual Financial Statements and / or administration deductions; 

 All certificates and documents relating to income and deductions, i.e. IT3b; 

 Proof of any tax credits claimed; 

 Particulars of assets and liabilities. 

The more comprehensive and detailed your financial statements are, and the more 

source documents on hand when submitting the ITR12T the quicker the submission 

will be. From personal experience the simple omission of information within the AFS 

can prevent the finalisation of submission and significantly delay compliance. 

 

From experience, we have learned that the first documentation requested by SARS 

after submission of the ITR12T 

 Trust Deed; 

 Annual Financial Statements; 

 Tax Computation; 

 In the case of a discretionary Trust, all trustee resolutions for the year of 

assessment; 
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Closing of Trusts        

After section 7C came into effect many trustees, accountants and financial advisers 

suffered a kneejerk reaction and requested assets be removed from Trusts and for the 

trusts to be deregistered.  

I thus thought it pertinent to touch on the deregistration of trusts. 

It is important to note that the term deregistration is often used interchangeably with 

the word close; either way what is referred to is to “get rid of” the trust. 

There is no deregistration process at the Master, but rather an acknowledgement the 

trust is closed from the Master. At SARS the tax number for the trust is deregistered, 

provided the correct process is followed and the relevant documentation supplied. 

 

When do we close a trust? 

In certain instances, deregistration of a trust does have merit. This would be in the 

case where a trust has served its purpose, for example if the trust was originally set 

up with and end date in mind, for instance at the youngest beneficiary reaching the 

age of 30.  

Another instance may be where the beneficiary/ies of the trust are emigrating to 

another country with no intent of return to South Africa. Before closing the trust, enrol 

the advice of an international tax specialist as distributing assets or funds from 

disposal of assets may have far reaching tax consequences for the beneficiary 

relocating. 

Deregistration is also an option when the trust owns no assets and there is no intention 

to placing assets in a trust, for example if immovable properties were owned in trust 

and all said properties were sold. 
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So, what is the process to close of deregister the trust? 

In order to close or deregister a trust, certain processes need to be followed. 

1. Draft a resolution confirming the decision to close the trust. 

2. All assets need to be removed from the trust, either by way of disposal or 

distribution to beneficiaries.  

3. Ensure all taxes are paid for the previous tax year and retain sufficient funds to 

pay relevant taxes for the current tax year. 

4. Distribute all funds to beneficiaries (if taxes are paid) and close the trust bank 

account. A separate resolution for closing the bank account may be required. 

5. Draft and submit the final set of Annual Financial Statements for submission to 

SARS. 

6. Provide to the Master of the High Court the following documents: 

a. A signed resolution to close trust 

b. A letter from the accountant to confirm that the trust is dormant, owns no 

assets and that the bank account has been closed 

c. A copy of the final closing bank statement 

d. A copy of the signed final Annual Financial Statements and proof of 

submission 

7. Once SARS Assessment is received, proceed the process of tax number 

deregistration. SARS will request the following documentation: 

a. A signed resolution to close trust 

b. A letter from the accountant to confirm that the trust is dormant, owns no 

assets and that the bank account has been closed 

c. A copy of the final closing bank statement 
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d. Confirmation from Master – The Master generally doesn’t supply a 

confirmation of closure so you need to submit the “confirmation of receipt 

of documentation” supplied by the Master. 

 

Cost implications of closing / deregistering a Trust 

To close a trust will incur some costs, which may include, but are not limited to: 

a. Independent Trustee / attorney fees for drafting documentation;  

b. Transfer duty and conveyance fees for the transfer of immovable 

properties; 

c. Costs for transferring company shares out of trust; 

d. Administration costs for transferring investment portfolios out of trust; 

e. Capital Gains Tax on disposal or deemed disposal of assets. 
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Costs associated to Trusts      

There are costs associated to trusts. There are costs involved in forming the trust, 
costs involved with transferring assets into and out of trust; and costs involved in 
managing ad maintaining a trust. 

 

Cost to set up 

The costs involved in forming a trust typically includes the fee payable to an attorney 
for drafting the trust deed. There is also Master’s fees payable for the submission of 
the trust deed. 

 

Costs for transferring assets to or from trust 

These costs would typically include: 

 Transfer duty & conveyance fees for transferring immovable property.  
 Company shares transfer would include accountant or auditor fees for updating 

the MOI, share register and issuing share certificates, as well as securities 
transfer tax of 0.25% of the value of the shares. CGT may also be triggered if 
transferred for the seller 

 Investment share portfolios will trigger admin fees and CGT for the seller. 

 

Cost involved in maintaining and managing the trust 

 Independent trustee fees;  
 Accounting fees for the drafting of financial statements and submitting to SARS;  
 Loan accounts resulting from the sale of assets or transferring funds to trust 

may trigger section 7C of the income tax act and may result in estate duty if 
loans are not settled prior to death. 

 

Cost to benefit 

When deciding on the pro’s and cons of trust you have to weigh up more than the cost 
only. This said however it is important to understand that cost will be incurred and the 
trusts should be formed for the appropriate purpose. 

Transferring assets or funds to trust may result in donations and loan accounts. 
Donations may result in donations tax and loan accounts may result in 7C tax.  

If for example you wish to transfer R2m to the trust, to be invested in an investment 
portfolio, you need to ensure you have taken all tax implications into account. 7C tax 
implications may negate the return on investment.  
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I would highly recommend a comprehensive costing exercise prior to embarking on 
forming trusts. And for those that have trusts in place I recommend an annual 
comprehensive assessment to ensure current status and purpose are aligned.  
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